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DIGEST: 

Where d u r i n g  t h e  p e n d e n c y  o f  p r o t e s t  
p r o c u r i n g  a g e n c y  a d m i t s  e r ro r  i n  c a l c u l a t -  
i n g  g o v e r n m e n t  e s t ima te ,  r e s o l i c i t s  
r e q u i r e m e n t ,  a n d  i n t e n d s  to t e r m i n a t e  pro- 
c u r e m e n t  w h i c h  u s e d  e r r o n e o u s  e s t i m a t e ,  
p r o t e s t  h a s  become moot. C l a i m  f o r  b i d  
p r e p a r a t i o n  cos ts  and  l e g a l  f e e s  i n c u r r e d  
i n  p u r s u i n g  p r o t e s t  is d e n i e d .  

C i t y  A u t o  P a r t s  and  S u p p l i e s  ( C i t y  A u t o )  protests  t h e  
award o f  a r e q u i r e m e n t s  c o n t r a c t  to  P o s t  "NAPA" P a r t s ,  I n c .  
(NAPA) u n d e r  i n v i t a t i o n  f o r  b i d s  ( I F B )  N o .  DABT01-84-B-1011, 
i s s u e d  b y  t h e  D e p a r t m e n t  of  t h e  Army, F o r t  R u c k e r  ( A r m y ) ,  
Alabama. 

C i t y  A u t o  m a i n t a i n s  t h a t  t h e  g o v e r n m e n t ' s  es t imate  f o r  
p a r t s  o b t a i n a b l e  o n l y  f rom t h e  o r i g i n a l  e q u i p m e n t  manufac -  
t u r e r  ( O E M )  c o n t a i n e d  i n  t h e  I F B  was o v e r s t a t e d  when com- 
p a r e d  t o  t h e  a c t u a l  c o s t  t h e  g o v e r n m e n t  i n c u r r e d  u n d e r  p r io r  
c o n t r a c t s .  The  Army r e s p o n d s  t h a t  t h e  e s t i m a t e  c a n n o t  b e  
s u p p o r t e d  a s  correct  a n d  t h a t  i t  i s  t a k i n g  c o r r e c t i v e  a c t i o n  
b y  i s s u i n g  a s e c o n d  s o l i c i t a t i o n .  C i t y  A u t o  was p r o v i d e d  a 
c o p y  o f  t h e  s o l i c i t a t i o n .  A l s o ,  t h e  Army a d v i s e s  t h a t  i t  
i n t e n d s  t o  t e r m i n a t e  t h e  r e m a i n i n g  p o r t i o n  o f  NAPA's con-  
t r a c t  €or  t h e  c o n v e n i e n c e  of t h e  g o v e r n m e n t .  

In l i g h t  o f  t h e  A r m y ' s  a c t i o n s ,  w e  f i n d  t h a t  C i t y  
A u t o ' s  protest  h a s  become moot. However ,  C i t y  A u t o  c o n t e n d s  
t h a t  i t  is e n t i t l e d  t o  b i d  p r e p a r a t i o n  costs. C i t y  A u t o  
a d v i s e s  t h a t  d u e  t o  t h e  Army ' s  e r r o n e o u s  es t imate  i t  h a s  
b e e n  t h e  s e c o n d  lowest b i d d e r  €or t h e  p a s t  2 y e a r s .  C i t y  
A u t o  a r g u e s  t h a t  i t  would  h a v e  b e e n  a w a r d e d  t h e s e  c o n t r a c t s  
i f  t h e  g o v e r n m e n t  es t imate  had  b e e n  a c c u r a t e .  C i t y  A u t o  
c o n t e n d s  t h a t  i t  s h o u l d  b e  a w a r d e d  b i d  p r e p a r a t i o n  costs  
b e c a u s e  i t  b i d  f r o m  a n  i n c o r r e c t  es t imate  e a c h  y e a r  and  
e n g a g e d  t h e  s e r v i c e s  o f  a n  a t t o r n e y  t o  b r i n g  t h e  matter t o  
t h e  a t t e n t i o n  o f  t h e  Army. 

I n i t i a l l y ,  w e  p o i n t  o u t  t h a t  t h e  p o r t i o n  o f  C i t y  A u t o ' s  
c l a i m  w h i c h  is  b a s e d  o n  t h e  p r i o r  y e a r  p r o c u r e m e n t ,  w h i c h  
was n e v e r  p r o t e s t e d  to  o u r  O f f i c e ,  i s  u n t i m e l y  and  n o t  f o r  
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c o n s i d e r a t i a n .  S e e  DWC L e a s i n g  Company, B-186481, Nov. 1 2 ,  
1 9 7 6 ,  76-2 C.P.D. 11 404.  w i t h  r e g a r d  t o  t h e  t i m e l y  p o r t i o n  
o f  t h e  c l a i m ,  t h e  award  of b i d  p r e p a r a t i o n  cos ts  i s  o n l y  
j u s t i f i e d  where  t h e  c l a i m a n t  shows b o t h  t h a t  t h e  g o v e r n -  
m e n t ' s  c o n d u c t  t o w a r d  t h e  c l a i m a n t ' s  b i d  was a r b i t r a r y  and  
c a p r i c i o u s ,  a s  o p p o s e d  t o  m e r e l y  n e g l i g e n t ,  and  t h a t  i f  t h e  
g o v e r n m e n t  had a c t e d  p r o p e r l y ,  t h e  c l a i m a n t  would h a v e  had a 
s u b s t a n t i a l  c h a n c e  of r e c e i v i n g  t h e  award .  B u i l d e r ' s  S e c u r -  
i t y  H a r d w a r e ,  I n c . ,  B-213599.2,  Feb .  1 5 ,  1 9 8 4 ,  84-1 C.P.D. 
11 207. I n  t h e  c i r c u m s t a n c e s  o f  t h i s  c a se ,  w e  c a n n o t  con-  
c l u d e  t h a t  t h e  A r m y ' s  a c t i o n s  w e r e  a r b i t r a r y  and  c a p r i c i o u s  
w i t h  r e s p e c t  t o  C i t y  A u t o ' s  b i d .  W e  c a n  o n l y  a s s u m e  t h a t  
t h e  Army m i s c a l c u l a t e d  t h e  OEM est imate  t h r o u g h  n e g l i g e n c e ,  
w h i c h  s t a n d i n g  a l o n e  d o e s  n o t  c o n s t i t u t e  a r b i t r a r y  and  
c a p r i c i o u s  a c t i o n  s u f f i c i e n t  t o  g i v e  r ise  t o  t h e  r e c o v e r y  o f  
b i d  p r e p a r a t i o n  cos t s .  C h r y s l e r  C o r p o r a t i o n ,  8-206943,  
S e p t .  2 4 ,  1 9 8 2 ,  82-2 C.P.D.  1i 271. A t  t h e  t i m e  t h e  p r o t e s t  
was f i l e d ,  t h e r e  was no  l e g a l  b a s i s  f o r  a l l o w i n g  a p ro t e s t e r  
to  r e c o v e r  l e g a l  f e e s  i n c u r r e d  i n  p u r s u i n g  a b i d  p r o t e s t .  
M.L. MacKay & Associa tes ,  I n c . ,  B-208827, J u n e  1, 1 9 8 3 ,  83-1 
C.P.D. li 587. C f .  49 Fed .  Reg. 49 ,  9 1 7 ,  4 9 ,  920  ( 1 9 8 4 )  ( t o  
b e  c o d i f i e d  a t  4 C . F . R .  S 2 1 . 6 ( d ) ( l ) ) .  

The  c la im f o r  b i d  p r e p a r a t i o n  cos t s  i s  d e n i e d .  
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